Lawsuits, given legal fees and those of experts, are ex-
pensive. They often take years to resolve. The courts are
overwhelmed with cases. Particularly now, in tight fscal
times, their budgets are stretched. If the only justice you
hope to fnd is in a court room, be prepared to qualify for
a doctoral degree in patience.

A relatively small portion of lawsuits today actually
results in a trial. Before any merits hearing is held, most
cases settle. Sometimes the parties just agree to drop the
suit. Sometimes the parties work out their differences
directly, without the involvement of the court or a media-
tor. But many cases that settle do so after mediation.

Most Vermont courts mandate mediation for all civil and
environmental cases, requiring the parties to choose a
mediator, share the fees for the process, and complete a
mediation session, on a timeline set by the court. Media-
tion has many advantages: it is usually less expensive
than taking a case to trial; it can result in resolution of

a dispute far more expeditiously than a trial would; and
it can lead to remedies which might not be available in
court. A judge will decide a case one way or another, but
not necessarily in a way that is good for either party. In
mediation, it's possible to achieve that end.

Being prepared for mediation is at least as important as
being prepared for a trial. Knowing what to expect, ex-
ploring the possible outcomes in advance of the session,
and understanding how the process works, you can only
help yourself to achieve the best settlement. That is the
purpose of this pamphlet.

How It Works

The parties and their lawyers sit down with the mediator

for a joint session at the beginning of most mediations.

The mediator explains the process, states plainly that a

mediator is not a judge and cannot bind the parties to any

outcome, makes promises about maintaining confdenti-

ality, and then invites each side to outline its position to

set the stage. Usually the me %0%o0<
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Privilege

Vermont law addresses mediation in two ways. The Vermont Mediation Act is found in
Title 12, Sections 5711 to 5723. The Vermont Rules of Evidence address mediation in Rule
408.

At the heart of both of these laws is privilege. This is the right of all parties to keep what
is said at mediation out of court, not only for what they tell the mediator but also what
they tell the opposing party. Effective mediation depends on maintaining the confdenti-
ality of the parties’ offers to resolve the dispute. The mediator will not testify at a hear-
ing or otherwise disclose what the parties say to each other or what an individual party
wants kept from the opposing party during or after mediation is over. Nor can either
party use an offer or acceptance of an offer to settle a claim as evidence to support proof
of liability or lack of liability. Courts are directed to declare that information inadmissible.

This does not mean that information gleaned from the conduct of mediation, which is
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Creativity is easily the most useful quality to bring to mediation. If all you are doing is
arguing over whether or not something should happen, the process can bog down. The
party who can introduce a whole new idea or approach to settlement has an advantage.
That party knows how to bargain.

You do yourself a disfavor if you can only see your own case. A judge will look at both
sides, and you should too, if only to understand the ambition of your adversary and pre-
dict how strong or clear your case is if it goes to court.

This Isn't Arbitration

Arbitration is another process used to resolve disputes. Unlike mediation, the result

is determined by the arbitrator, not the participants. There is a hearing, and the par-
ties present their evidence. Then the arbitrator rules, and the outcome is fxed, with no
chance to appeal to the courts (with a minor exception relating to the conduct of the
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aren't satisfed by what the zoning or development review Zoning cases are no more diffcult to settle than any
board decides, appealing to the environmental court. The other type of civil action. A little Fexibility, coupled with
court orders mediation. a little appreciation for what is most important, is indis-

L - pensable to mediation of such cases.
You sit in one room; the town is in the other. You want a

permit. The town stands frm on the proposition that to ) L
grant you a permit violates the bylaws. It believes that if Who Succeeds in Mediation
it gets out that you got a permit on appeal without having
to follow the rules, no one will take zoning in your town
seriously again. Is there no hope for this to settle?

Those most successful in mediation share common
qualities. They are patient. They are prepared to stay
all day and into the night if it takes that long to reach a
A good mediator understands that such cases require a

more diligent search for a middle ground. Perhaps the

setback is arbitrarily too wide for the neighborhood, and

the town can commit to changing the bylaw. Perhaps the

landowner will agree to pay a fne commensurate with

the town's expenses and the offense, thereby acknowl-

edging the mistake, in exchange for a permit for the

porch, implicitly granting a variance.

Because the authority to represent the town in a zoning
appeal belongs to the selectboard, not the zoning of f-
cials in a town, there will always be a necessary tension.
selectboards that settle zoning disputes without consult-
ing the board and the zoning administrator are asking for
trouble. So be prepared to alert the proper offcials to the
time of mediation, and call those involved to discuss pos-
sible settlements during the day.

The Vermont Institute for Government

The Vermont Institute for Government  workshops, and collaborating on a variety  Please note: This pamphlet was revised

(VIG) is a nonproft organization of trainings and educational events for and updated in the spring of 2020.
dedicated to ensuring that government Vermont's town offcers and citizens. Changes in the law subsequent to that
remains responsive, accessible, and date may make some of what is written

This pamphlet is one in a series of VIG
publications on Vermont local issues.
For more information and additional

competent, by improving educational
opportunities for local offcials and

the public regarding how government o
works. Since 1989 VIG has been resources, please visit the Vermont

creating educational materials, offering Institute for Government website:
vtinstituteforgovt.org.

here no longer valid. Always check
the latest versions of the law before
proceeding.
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